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This case comes to the Board of Appeals from a final Opinion and Order dated August 30, 

2019, issued by Administrative Law Judge John E. Beverungen (the "ALJ") wherein he 

disapproved the Development Plan known as "CPC Falls Road Project/Bluestem." The ALJ denied 

approval of the Plan as he found "the sewer system serving the property is woefully inadequate to 

handle existing demand, much less additional inputs from recently approved development in the 

Towson area," causing him to conclude the Plan was not in compliance "with the myriad [ ofl state 

and county laws which require all residential projects to provide adequate and safe sewage disposal 

systems." This was the sole basis for the disapproval. Petitioner/Developer, represented by 

Lawrence Schmidt, Esquire, appealed on that issue. 

Protestants Robert Macht, Carol Macht, Thomas McCord, Richard and Tatiana North, 

Mark Fetting, Deidre Smith, Doug Carroll, and Cheryl Finnery were represented by Michael R. 

McCann, Esquire. They, along with Protestants Rockland Ridge Homeowners Association, Mark

Behrens, Peter Broida, Esther Epstein, and Robe1t G. Smith, Esquire, who participated as a party

and as counsel for this set of Protestants (the "Second Set of Protestants", as necessary), jointly
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appealed on all other issues raised below, including, by way of example, parking, open space, and 

stormwater outfall. 1 

As part of the ALJ Opinion, the ALJ also found the adjacent property, namely, Princeton

Sports, LLC (and Lucile Real Estate, LLC; Paul M. Davis, and Alan Davis) would experience an

adverse impact if the Plan was approved. As such, the ALJ identified a condition to be included

on any final order approving of the Plan that would require Petitioner/Developer to provide at no

cost a means of access to the Princeton Sports property from the proposed new extension of

Clarkview Road. The parties identified herein were represented by Dino La Fiandra, Esquire. 

In advance of the Board hearing, Petitioner/Developer filed a Motion for Additional

Evidence and Testimony, which the Board denied. This Opinion will briefly address the denial of

that Motion. Following the resolution of that Motion, the Board heard argument on the substantive

matters and, in advance of the December 19, 2019 deliberation, received post-hearing memoranda

from the parties. Many of the issues identified by Protestants in their Petition for Appeal were not

argued at the hearing or addressed in their post-hearing closing memoranda. The primary, and

dispositive, issue concerns the ALJ's findings and conclusions regarding the deficiencies in the

sewer system that would serve this Property after connection. 

 

 

 

 

 

 

 

 

 

 

 

 

I. Property Description and Petition 

The Prope1iy at issue is located at 6241-624 7 Falls Road, adjacent to Lake Roland Park. 

The Property lies within the Urban-Rural Demarcation Line and receives public water and sewer

services (and, thus, is within the Metropolitan district relating to the same). As set forth in the

Master Plan 2020, the Prope1iy and the surrounding area (known as "Bare Hills") was designated

as a T-5 (Urban Center Zone) transect zone, which permits a more intense use ( the transect zones

 

 

 

 

1 As there are cross appeals, this Opinion will not refer to any party as "Appellant" or "Appellee." 
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run from T-1 to T-6, with T-6 being the most intense). It is also designated as a Community 

Conservation Area, which encompass the County's "more densely populated, established 

communities," according to the Master Plan. Further, the Property is also in a Community 

Enhancement Area, described by the Master Plan, as "compact, mixed-use, and walkable" 

community, with retail, office, and residential uses. The Property had a recent change to its zoning 

(2016, as part of the Comprehensive Zoning Map Process) converting from BR-AS (Business 

Roadside --- Automotive Services) to BM-CCC (Business Major --- Commercial, Community 

Core). 

Petitioner seeks to redevelop the Property to provide 56,600 square feet of commercial 

floor space and a 152-unit, multi-family residential building. The Plan introduced in the hearing 

below reflects the following buildings: Building A, I-story retail/restaurant office; Building B, 2-

story restaurant, retail, office; Building C, 3-story retail, restaurant, office; and Building D, ground 

floor retail/restaurant/office, with five stories above as residential. Building D consists of four 

structures (Buildings D, E, F, and G, designated in this fashion for emergency services). In addition

to the retail and residential components, Petitioner also includes a structured parking garage and a

point of entry from the Property to the Orange Trail of Lake Roland Park. 

 

 

II. Authority of the ALJ and the Board of Appeals for this Matter 

County Code §§32-4-227 through 32-4-229 identify the requirements and standards to

guide the ALJ for the hearing on a development plan. Section 32-4-227(e) provides the ALJ "shall

consider any comments and conditions submitted by a county agency ... " and if no comments or

conditions are received, "the Development Plan shall be considered to be in compliance with

county regulations." Section 32-4-229(6)(1) states: the ALJ "shall grant approval of a

Development Plan that complies with these development regulations and applicable policies, rules

 

 

 

 

 

 

3 



In the matter of: CPC Falls Road. LLC - Legal Owner 
(CPC Falls Road Project/Bluestem) 
Case No: CBA-20-006 

and regulations adopted in accordance with Article 3, Title 7 of the Code, provided that the final 

approval of a plan shall be subject to all appropriate standards, rules, regulations, conditions, and 

safeguards set forth therein." If the Plan is approved, the ALJ has the authority to impose

conditions if the conditions meet the criteria set forth in the Code. BCC §32-4-229(c). 

The Board, in connection with this matter, has appellate jurisdiction. Section 32-4-281 ( e) 

of the Baltimore County Code ("BCC") authorizes the Board, in its appellate jurisdiction, to: (i) 

remand the case; (ii) affirm the decision; or (iii) reverse or modify the decision if the decision, (a) 

exceeds the statutory authority or jurisdiction of the ALJ; (b) results from an unlawful procedure;

( c) is affected by any other error of law; ( d) is unsupported by competent, material, and substantial

evidence in light of the entire record as submitted; or (e) is arbitrary or capricious. The Board does

not make independent findings of fact or substitute its judgment for that of ALJ below. As stated

by the Court of Special Appeals, when reviewing a hearing officer's decision on the approval of a

development plan, the Board is "not vested with broad visitorial power ... but acts rather as a

review board, to assure that lower agency decisions are in conformance with law and are supported

by substantial evidence." People's Counsel for Bait. County v. Elm St. Dev .• Inc., 172 Md. App.

690, 704; 917 A.2d 166, 174 (2007), quoting, Monkton Preservation Ass'n v. Gaylord Brooks

Realty Corp .. 107 Md. App. 573,580; 669 A.2d 195 (1996). 

Petitioner/Developer contends that the ALJ's Opinion, particular to the sewer issue and the

ultimate outcome of the findings and conclusions relating thereto, require reversal as it: (1) exceeds

the statutory authority or jurisdiction of the ALJ; (2) contains error(s) of law; (3) is unsupported

by competent, material and substantial evidence in light of the entire record as submitted; and (4)

is arbitrary or capricious. The Board will address the evidentiary record first. 
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III. Decision 

s 

Petitioner correctly states in its Closing Memorandum that a development plan is 

presumptively compliant with the development review regulations and BCC §32-4-227( e) requires 

that, in the absence of comments, "the Development Plan shall be considered to be in compliance 

with county regulations." Petitioner is not required, at that point, to produce additional evidence 

in support of the County agency determinations. People's Counsel for Bait. County v. Elm St. 

Dev., Inc., 172 Md.App. 690, 703; 917 A.2d 166, 174 (2007). There is nothing in the ALJ decision 

that indicates the ALJ did not afford Petitioner that presumption. 

Once that presumption has been established, Protestants, as explained by the Court of 

Special Appeals in Elm St. Dev., have the burden to produce evidence rebutting the 

recommendations and determinations made. Id., citing Gough v. Board of Zoning Appeals, 21 

Md.App. 697, 704; 321 A.2d 315 (1974). In fact, Protestants presented such evidence in sufficient 

quantity and quality that it not only rebutted the presumption afforded to Petitioner, but also 

persuaded the ALJ. 

The evidence established that the Property sits in close proximity to the convergence point 

of the three main sewage interceptors in the area, Jones Falls from the west, Roland Run from the 

north, and Towson Run from the east. The convergence point for the interceptors is located 

adjacent to Lake Roland, and forms a fourth interceptor, the Lake Roland interceptor, which runs 

under Lake Roland. 

Protestants also introduced the 2005 Consent Decree between the County and the 

Environmental Protection Agency (EPA) and Maryland Depatiment of Environment (MDE) that 

concerned the County's sewer system, requiring a comprehensive examination and corrective 

actions. The Consent Decree remains in effect and runs through 2025. 
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In 2012, the County's consultant RK&K conducted a study revealing the interceptors at 

issue are severely overcapacity and that the Lake Roland interceptor had 541 defects, more than 

any other segment of pipe in the Jones Falls watershed. Mr. Grachek compiled an exhibit to 

illustrate the burdens upon the Jones Falls and Lake Roland interceptors following 2-year, 10-year, 

and 20-year storms, resulting in an overcapacity range between I 03%-589% at various points 

throughout those sewer runs. Judge Beverungen considered this evidence "sobering," especially 

in light of the County's Sewer Design Manual's requirement that interceptors shal I not be designed 

to flow at depths exceeding 90%. The Jones Falls and Lake Roland interceptors would receive the 

sewage from the proposed development project. 

As established by the Consent Decree, the inadequate flow capacity in these runs resulted 

in sewage discharges into the nearby water resources, including Towson Run, Lake Roland, and 

Jones Falls. As a consequence of those discharges, those water resources had elevated levels of

E.coli bacteria, presenting a danger. While Petitioner characterizes the evidence as ancient history, 

the record evidences one or more recent overflow events at the interceptor convergence point. 

Most notably, nearly half the samples of the water quality at Lake Roland taken by the County

between June 2016 and June 2019 revealed levels of E.coli bacteria that exceeded the permissible

level for Class I waters established by COMAR 26.08.02.03-3, including some samples that

exceeded the maximum measurable level. 

The County's consultant recommended relief sewers for the Jones Falls and Lake Roland

interceptors. Judge Beverungen, in his Opinion, noted the absence in the evidentiary record that

such relief sewers are in place. The County certainly has the reports generated by its contractor,

RK&K. The ALJ relied upon Mr. Grachek's testimony that "the systemic problems identified does

not wanant additional sewage being added to the systemic problem, even if just a little bit."
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Logically, with a more intense use at the subject site than that at present, additional sewage, even 

if just a little bit2, will be added to the Jones Falls interceptor and Lake Roland interceptor. 

Petitioner claims that the ALJ ignored Development Plan Review comments from 2018 

regarding a relief sewer to dispute the ALJ' s noting the absence of evidence regarding the existence 

of the relief sewers recommended by RK&K. However, Mr. Grachek made clear in his testimony 

that the sewer referred to in those comments was a 12" segment downstream, one not identified 

by RK&K as being overcapacity or recommended for repair. Further, Mr. Grachek testified the 

size of the segment reveals it was not intended to serve as relief for the interceptors. Clearly, Judge 

Beverungen, based on Mr. Grachek's testimony and related evidence, concluded that the 12"

segment was unrelated to the relief sewers identified by RK&K and/or that it could not serve the

function needed. 

Therefore, the evidence presented was competent, material and substantial. The evidentiary

record establishes a more than sufficient factual basis for the ALJ to reach his findings of fact and

to serve as support for the conclusions drawn. The Consent Decree and related evidence are not

too remote, and to the contrary, include reports as recent as six months ago (i.e. during the hearing

below). Petitioner obviously did not cause the pre-existing problem, but Petitioner's Plan will

contribute flow beyond the present-day amount from the Property. That increased flow adds to the

already severely overburdened interceptors, exacerbating the existing conditions, which in turn

enhances the risks of contamination of groundwater, surface water, and recreational facilities, as

well as other consequences. 

 

 

 

 

 

 

 

 

 

 

'Mr. Grachek did not calculate the added sewage flow from the proposed development, nor did Mr. Grachek need 
to in light of the obvious conclusion that the proposed project is a more intense use of the site than the existing, 
e.g., Hollins Organic Products store and will contribute additional sewage. Therefore, the need to quantify the 
amount is not required to reach the conclusions by the AU as there will be an additional amount added to the 
overburdened system 1 thus, increasing the risks. 
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With the factual record reviewed, the other legal issues claimed by Petitioner can be 

evaluated as the remaining issues are intertwined with the factual record. Petitioner does not

identify any challenge to the mam1er in which the hearing was conducted. Instead, Petitioner

challenges the decision made following the hearing. 

 

 

A. The ALJ Did Not Exceed His Statutory Authority and Jurisdiction 

First, Petitioner argues the ALJ does not have the power or authority to deny the Plan unless 

there is a specific finding of fact that the proposed development will cause a sewer deficiency. The 

ALJ, however, did find the existence of a sewer deficiency and that the proposed development will 

add to that existing problem. The ALJ's Opinion expressly states "the sewer system serving the 

subject property is woefully inadequate to handle existing demand, much less the additional inputs 

from recently approved development in the Towson area." As noted above, Mr. Grachek testified 

this project would generate more sewage than the current industrial activity. Common sense 

dictates the same conclusion. The ALJ also addressed the absence of evidence that the existing 

sewer can accommodate the existing and proposed demand. Taken together, the ALJ found exactly 

what Petitioner contends was omitted. As such, this argument fails. 

Next, Petitioner states that the ALJ exceeded the statutory authority and jurisdiction when 

concluding that the Jones Falls sewer shed is deficient, contending only the County Council has 

such authority, which is expressed in the Basic Services Map. 

The Basic Services Map depicts areas of the County as being a concern or as being 

deficient, or neither a concern, nor deficient. To find that that the subject area is "woefully

inadequate," according to Petitioner, is tantamount to overruling the Map, and therefore, the 

Council. In support, Petitioner focuses on the findings of the Department of Public Works and the
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9 

legislation enacted by the County Council in the 2018 and 2019 Basic Services Map, championing 

it, essentially, as dispositive. 

Section 4A02. l of the Baltimore County Zoning Regulations, the Growth Management 

Act, sets forth that the Act is "established to regulate nonindustrial development in those 

underserved areas to a degree commensurate with the availability of these facilities." In enacting 

these regulations, the County Council recognized that public facilities are inadequate to serve all 

development that would be permitted. The maps are required to incorporate a delineation of 

adequacy and availability of water, sewerage, transpo1iation services and facilities according to 

the standards identified in the regulations. As a part of the Act, the Basic Services Maps are not 

permanent and are reviewed each year. The County Council, in connection with this legislation, 

stated it was the Council's intent that existing service deficiencies will be corrected in accordance 

with the Master Plan and capital improvements program. BCZR §4A02.3(F). 

Under BCZR §4A02.4(C), which governs sewerage standards, the County Council 

intended for the standards and maps to regulate nonindustrial development where it has been 

determined that the county's share of public sewerage capacity is substantially less than the 

capacity necessary both to serve already established uses and to serve new uses likely to be 

established pursuant to Basic Services Map legislation. Sewerage capacity must be capable of

serving already established uses and new uses likely to be established under the provisions in the 

Basic Services Map legislation. BCZR §4A02.4(C)(2). The regulations restrict building permits, 

absent special variances or other circumstances to depart from the standards. See, e.g., BCZR 

§4A02.3(F). 

Unquestionably, the record establishes that the property is not depicted as deficient on the 

Basic Services Map. The ALJ, after considering this argument, concluded that the Basic Services 
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Maps ( or the Growth Management Act) does not control the outcome in this case. The Board 

agrees. 

The Basic Services Map provision does not mandate approval or disapproval of a 

development plan at a development plan hearing. As such, whether or not an area is depicted on a 

map as deficient is not dispositive on the question as to whether a development plan complies with 

the development regulations and applicable policies, rules, and regulations. 

Moreover, as further evidence that the Basic Services Map cannot have a dispositive effect, 

when County agencies have no comments about the development plan, Protestants may still rebut 

the presumption afforded to Petitioner. See also, People's Counsel for Bait. County v. Elm Street 

Dev .• Inc., 172 Md.App. 690; 917 A.2d 166 (2007). It would be illogical to conclude that 

Protestants may rebut the presumption of compliance, but the Basic Services Map controls the 

outcome of a development plan hearing. If the Basic Services Map was dispositive, a public 

hearing on these issues would serve no purpose other than quasi-judicial theater. 

Rather than simply deferring to the Map, Protestants presented their contradictory evidence 

about the condition on the relevant segments of the sewer system. The ALJ properly weighed the 

conflicting evidence and found that not only did the Protestants' evidence rebut any presumption, 

but that evidence persuaded him that the sewer system in the relevant area cannot handle the 

expected additional demand on the system. The conclusion aligns with the development policies 

and enumerated purposes for the development regulations, properly at issue for the ALJ's 

consideration. The ALJ did not usurp the County Council in reaching his findings and conclusions. 

As such, the ALJ neither exceeded his statutory authority, nor the jurisdiction of the office, in this 

matter. 
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B. The ALJ Did Not Commit Any Error of Law 

Petitioner, in anticipation of the Board finding the ALJ operated within his statutory 

authority, suggests, in the alternative, that the ALJ's disapproval constitutes an error oflaw. Under 

Maryland law, "[g]enerally, a decision of an administrative agency, including a local zoning board, 

is owed no deference when its conclusions are based upon an error of law." People's Counsel for 

Bait. County v. Loyola College in Md., 406 Md. 54, 68; 956 A.2d 166, 174 (2008), citing, Belvoir 

Farms Homeowners Ass'n, Inc. v. North, 355 Md. 259, 267-68; 734 A.2d 227, 232 (1999). 

However, a reviewing court affords some deference to an administrative law judge's interpretation

of a statute administered by a relevant agency. See, Motor Vehicle Admin. v. Gonce, 446 Md. 100, 

109-110; 130 A.3d 436,442 (2016) (citations omitted). 

Petitioner claims the ALJ erred when he denied the Plan, rather than placing conditions

upon approval of the Plan. Petitioner also claims the ALJ erred by making no findings that the 

Plan failed to comply with County standards or in application of standards in reaching the

conclusion that the Jones Falls Sewer Shed is "woefully inadequate." 

In futiherance of Petitioner's argument regarding the possible imposition of conditions,

Petitioner relies upon the Adequate Public Facilities ordinance ("APFO") provision governing

sewers, BCC §32-6-106, as instructive on the proper outcome. Section 3 2-6-106 prohibits the

issuance of a building permit for non-compliance. Consequently, Petitioner states that the Plan

should be approved with a condition that no building permit be issued until the sewer-shed

deficiencies are remedied. 

Certainly, the ALJ is neither compelled to approve the Plan in the face of evidence that it

fails to comply with development laws, regulations, policies, or rules, nor is the ALJ compelled to

impose conditions in lieu of denying approval. To the contrary, the Code mandates the ALJ's
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decision in only one set of circumstances: where the ALJ finds the development plan complies 

with development laws, regulations, policies and/or rules. BCC §32-4-229(b)(l ). The ALJ did not 

find that the Plan so complied, ergo, the ALJ had the discretion to deny approval. Similarly, the 

Code confines the ALJ's discretion when imposing conditions, requiring that the conditions be 

tethered to certain evidence and in fmiherance of certain goals. BCC §32-4-229(d). On the other 

hand, the APFO neither identifies circumstances requiring approval of a development plan, nor 

does it mandate approval with conditions.3 

In the section regarding the APFO legislative intent, the County Council stated its intent 

was to supersede and abrogate the rights to development which otherwise would accrue from the 

zoning or development regulations or other county laws. BCC §32-6-102. Its stated legislative 

purpose is to provide a predictable planning environment for the provision of adequate 

infrastructure, roads, public school facilities, and recreational space by requiring projects, such as 

this one, to pass certain tests as a condition of development approval. Id. 

With the denial of a development plan, there are no development rights in connection with 

the disapproved plan. The APFO also does not establish a right to develop in accordance with a 

proposed plan. The ALJ may refer to and consider the APFO provisions in reaching a decision and 

may be satisfied that whatever concerns can and will be addressed prior to final approval at the 

end of the development plan process, but there is nothing in the APFO that requires the ALJ to 

make such a finding. Clearly, the ALJ did not conclude that the concerns raised would be addressed 

3 Notably, as.will be identified later, the APFO authorizes, but does not mandate, the AU to conditionally approve 
of a development plan when it is determined that the development plan does not meet the requirements of the 
overcrowded schools provision (§32-6-103), but all other parts of the development plan comply with all other laws 
or regulations. BCC §32-6-109. Conversely, the APFO does not have an express provision authorizing conditional 
approval when a development plan does not meet the requirements for the sewer system if all other parts of the 
plan comply. 
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by final approval. Even if the Board were to agree with Petitioner that approval can be contingent 

or conditional, the Code establishes that the decision to impose conditions is within the province 

of the ALJ and the decision to do so is discretionary, bound in this context only by the requirements 

of BCC §32-4-229( c ). 

Petitioner argues that the ALJ offered contrary statements when discussing failing traffic 

sheds versus the outcome arising from the finding of a failing sewer shed. In discussing the same, 

the ALJ was illustrating that the Basic Services Map is not dispositive. The traffic shed statements 

and sewer shed findings are not inconsistent. To the contrary, the ALJ employs them harmoniously 

with respect to the resolution of the Basic Services Map question. 

Petitioner's second alleged error of law concerns whether there are findings that the Plan 

failed to comply with County standards. As set forth by Petitioner, the AL.I is to review the Plan 

to ensure it satisfies the "General Design Standards and Requirements." Petitioner wishes to focus 

on the word proposed contained in §32-4-41 O(b) ("proposed public or private sewage facilities 

shall be designed and located to function safely and without danger of contaminating groundwater, 

surface water, or public or private water supplies" (emphasis added)) to distinguish the proposed 

facilities from the existing. Petitioner contends the ALJ erred by focusing on "the existing public

sewer system as a whole." 

First, leaving aside whether the AL.I is authorized to consider the sewer system as a whole, 

the ALJ did not base the decision on the sewer system as a whole. The ALJ only considered the

segments of the sewer system that are adjacent and to which the proposed development will add

flow. In other words, the ALJ appropriately evaluated the impact of the additional flow on the 

portions of the existing system that will be directly affected by the proposed Plan. There is no en-or 

in doing so. 
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Pursuant to §32-4-41 0(b ), the connection to the existing system must be designed and 

located to function safely without danger of contan1inating groundwater, etc. Judge Beverungen 

found that additional flow to an already overburdened sewer system results in a system that cannot 

function safely. The ALJ interpreted the law, correctly, to consider more than the simple, 

mechanical attachment of pipe and layout emanating from the Property to the existing system to 

evaluate the impact upon the functioning of the existing system and the risk of contamination as a 

result of that connection. In fact, focusing only on the proposed addition without consideration of

tile impact on the system, as urged by Petitioner, would constitute an error of law. 

Moreover, to focus solely on the point of origin in this context is nonsensical. Good 

engineering can design a flawless physical connection and layout with no apparent danger of

contamination at the connection point or onsite. From a development perspective, however, if the 

consequence of the connection causes increased flow into a severely overburdened system, as 

found here, the risk of failure and contamination offsite also increases. See, Annapolis Market 

Place, LLC v. Parker, 369 Md. 689, 715; 802 A.2d 1029, 1044 (2002) (A statute should be "given 

a reasonable interpretation, not one that is illogical or incompatible with common sense."). As 

such, the ALJ's interpretation is squarely and appropriately within the ambit ofBCC §32-4-410(b) 

and is fully consistent with the development policies and purposes set forth in §32-4-102 and §32-

4-103. 

For Petitioner's third alleged enor of law, Petitioner contends the ALI did not apply the 

proper and applicable standards to determine the Jones Falls sewer shed is woefully inadequate. 

More specifically, Petitioner complains the ALI failed to identify an enacted standard or 

requirement to justify the denial. To the contrary, as set fmih in the Opinion, the ALJ considered 
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the overcapacity ranges and compared them to County's Sewer Design Manual, which sets forth 

"trunk and interceptor sewers shall not be designed to flow at depths exceeding 90%." 

The ALI, however, did not limit his consideration to only the Design Manual. Judge 

Beverungen also relied upon the Consent Decree and the RK&K studies and reports, as well as the 

testimony of Mr. Grachek to conclude the interceptors serving the subject property "are severely 

over capacity." To the extent Petitioner argues that it was improper to consider the Consent Decree 

and other such evidence, the Board rejects that argument. The evidence was relevant to and 

probative of matters at issue. Again, Petitioner points to the Basic Services Map, but as noted 

above, the Board concludes that the Basic Services Map is not dispositive. This argument is easily 

dismissed. As such, there is no error of law. 

C. The ALJ Opinion Is Not Arbitrary or Capricions 

Next, Petitioner contends that the ALI decision is arbitrary and capricious, claiming a lack 

of consistency with prior decisions as it used a "Consent Decree and a Report from more than 

[seven] years ago." Petitioner further raises the issue of consistency with prior decisions in 

furtherance of a constitutional right of due process. More specifically, Petitioner states no ALI ( or

Zoning Commissioner) has ever endeavored to impose a building moratorium or denied a plan 

based upon a conclusion that County-wide infrastructure was failing. Petitioner further faults the 

ALI for relying upon the Consent Decree and the related reports that are more than seven years 

old to support the ALJ's analysis. 

The Court of Appeals, in Harvey v. Marshall, examined at length the nature of the arbitrary

or capricious standard in an administrative or agency decision-making context. 389 Md. 243, 295-

303; 884 A.2d 1171, 1203-1208 (2005). In its review of case law, the Harvey Court noted that the

standard as expressed in case law "less than well-defined with respect to judicial review of
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discretionary actions." Id., at 297; 884 A.2d at 1203. The Court conclnded that the standard "is 

best understood as a reasonableness standard." Id. A decision is arbitrary and capricious if it is 

"made impulsively, at random, or according to individual preference rather than motivated by a 

relevant or applicable set of norms." Id., at 299. In Maryland Transportation Authority v. King, 

369 Md. 274; 799 A.2d 1246 (2002), the Court of Appeals provided an explanation of the standard: 

As long as an administrative sanction or decision does not exceed the agency's 
authority, is not unlawful, and is supported by competent, material and substantial 
evidence, there can be no judicial reversal or modification of the decision based on 
disproportionality or abuse of discretion unless, under the facts of a patiicular case, 
the disproportionality or abuse of discretion was so extreme and egregious that the 
reviewing court can properly deem the decision to be "arbitrary or capricious." 

369 Md. at 291. The Harvey Court also stated that an administrative decision may fail for being 

arbitrary or capricious if it ignores the expressly stated policy goals. Harvey, 389 Md. at 294; 884 

A.2d at 1202. 

The Board does not find the ALJ decision arbitrary and capricious. The decision reflects 

the impact of Protestants' evidence regarding the sewer system upon Judge Beverungen, so much 

so he referred to the testimony by Mr. Grachek as "sobering." While pai·ts of that evidence may be 

seven years old, other parts are more recent (e.g. the E.coli sainples from June 2016-June 2019). 

Moreover, during the testimony from Mr. Grachek, it was revealed that the cost to repair the Jones 

Falls sewer shed was in excess of $28 million. Nothing in the record established that the specific 

relief sewers and interceptor repairs relevant to the Property had been made. More to the point, the 

ALJ was not persuaded that the sewer system could safely accommodate the addition of even more 

sewage to the overburdened sewer system. The ALJ Opinion reflects the magnitude of the matter 

and the ALJ's careful consideration of the evidence. 

As such, Judge Beverungen concluded that the Plan was not in compliance with the 

development regulations and policies, as well as other laws. Therefore, the ALJ could not approve 
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the Plan. BCC §32-4-229. Moreover, the ALJ decision rests upon a foundational purpose for 

development, zoning, and other land use laws and controls --- protection of public health, safety 

and welfare --- an unquestionably legitimate and primary matter of governmental interest and 

public concern. 

To that end, the decision reached is in accord with the County development policies and 

purposes embodied in BCC §§ 32-4-102, 32-4-103. Section 32-4-102 establishes that the 

development regulations are intended to protect and promote public health, safety, and welfare and 

to ensure that public facilities, services, and amenities are provided. The County, in adopting the

development regulations, identified numerous purposes, including: to protect and provide for the

public health, safety, and general welfare of the county; and to provide adequate and efficient

transportation, water, sewerage, drainage, schools, parks, street lights and sidewalks, open space

tracts, playgrounds, and other recreation facilities and other public requirements and facilities. 

BCC §32-4-103. The regulations apply to the process of review for approval of all development

(BCC §32"4-104(a)) and, as such, apply to the ALJ hearing. 

So, contrary to Petitioner's argument, the ALJ decision fully aligns and harmonizes with

the County's development policies, legislative intent, and scope of the development regulations.

Furthermore, Protestants presented substantial evidence that contradicted the County agencies'

positions and that evidence is more than sufficient to support the decision below. This case stands

in stark contrast to Elm Street case, where no contradictory evidence was presented. 172 Md.App.

at 703-705; 917 A.2d at 174-175. The decision cannot be considered unmoored to the law or facts

of the case. The Board concludes that the findings and conclusions reached were reasonable and

rational. There was nothing egregious or extreme. There is no basis to find that the ALJ decision

was arbitrary or capricious. 
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D. The Moratorium Argument 

Though not a specifically identified error, Petitioner repeatedly asserts the ALJ's finding 

the sewer shed deficient or "woefully inadequate" constitutes a building moratorium in Baltimore 

County. At the hearing, the Board expressed reservations as to the possible consequence of the 

ALJ's finding. By the conclusion of the deliberation, the Board felt comfortable that the impact of

the ALJ decision did not present such wide-ranging consequences, but if unintended consequences 

result in a de facto "moratorium," the County Council would need to address it at that time. To be 

clear, the Board does not consider the ALJ Opinion to be a "moratorium." 

First, particular to the Property, there is no preclusive effect from the denial of approval of

the Plan at this time if there is a substantial or material change in fact or circumstances. See, e.g. 

Seminary Galleria, LLC v. Dulaney Valley ImprovementAss'n, 192 Md. App. 719,738; 995 A.2d

1068, 1079 (2010). Though the Seminary Galleria case concerned zoning matters, the same 

principle applies in the development context. 

Second, also particular to the Property, Petitioner still has the ability to redevelop the site

in recognition of the sewer interceptor issues, even if not in the intense manner proposed at this

time. Petitioner can also continue with the status quo, thus preserving the present economic

benefits Petitioner derives from the Property which are not affected in any way by the ALJ

decision, with redevelopment still a possibility. 

As to a more widespread "moratorium," the Board is similarly not convinced that this is a

realistic consequence of the ALJ Opinion. The cases rise and fall upon their own merits. The

disapproval of this Plan is not solely tethered to the existence of the overburdened sewer system

independent of other facts. Rather, the evidence presented below persuaded the ALJ that the

existing system that would be directly affected could not safely accommodate the increased flow
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attributable to the Plan's proposed uses. The Board fails to see how disapproval of this Plan, at this

location, in these circumstances, at this time, would compel or result in disapproval of other

development plans in different locations with different circumstances. 

The Board does not interpret the ALJ Opinion as imposing a "building moratorium" in the

County, in the Second District, or any part of either, including the subject Property. Further, this

Opinion should not be interpreted in that manner. Here, the Board is required to determine the

legality of the decision and whether there was substantial evidence from the record as a whole to

support the decision. Annapolis Market Place, LLC, 369 Md. at 703-704; 80 A.2d at 1038. The

Board has found no legal issue and has found sufficient supporting evidence for the ALJ decision

on the sewer issue. For the foregoing reasons, the Board is not persuaded there will be a

"moratorium." 

 

 

 

 

 

 

 

 

 

E. Other Issues Raised on Appeal by Protestants 

The Board's affirming of the ALJ's decision below regarding the sewer issue and 

outcome renders some issues moot and/or otherwise do not require any other action at this time.4 

Several issues raised by either Petitioner or Protestants would not be dispositive of this matter. 

Those issues only become significant in the event there is approval of the Plan and/or the sewer 

system is found to meet all requirements under the law. 

More specifically, two matters concerned conditions identified by the ALJ in the event

there would be approval: (1) access to/from Falls Road for Princeton Sports; and (2) a forest buffer

setback variance specific to the proposed residential use of Building F. As such issues require

 

 

 

4 One Board member found an error of law and other defects in the AU Opinion with respect to the APFO's school 
overcrowding provision. The other two Board members do not join as they find the matter moot, requiring no 
further discussion by the Board at this time. Those issues are addressed in the attached Concurring/Dissenting 
opinion. 
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approval before they have any significance, there is no need to address either, unless and until

there is approval. 

Similarly, while the ALJ made findings on the overcrowded schools issue, the decision

does not require review at this time because, even if reversed, BCC §32-6-109(b) permits

conditional approval of a development plan that fails to conform to the requirements on

overcrowded schools, but still manages to meet all other requirements under the law. As such, only

until the sewer system is found to meet all requirements under the law, would there be a need to

address the disposition on the overcrowded schools issue. With the affirming of the decision below

regarding the sewers, the issue, again, is moot at the present time. 

Nevertheless, other issues can be disposed of along with the sewer issue as they are ones

that do not first require approval of the Plan or findings that the relevant segments of the sewer

system comply with the requirements under law. 5 In fact, the parties placed a greater emphasis on

some of the remaining issues, including the master plan and open space, and to a lesser degree, the

outfall, parking, and traffic issues. 

 

 

 

 

 

 

 

 

 

 

 

1. Master Plan and Community Plan 

Under the County Code, all development of land shall conform to: (I) the Master Plan; (2) 

adopted community plans; and (3) A1ticle 32, Title 4 of the Code. BCC §32-4-102(a). The Court

of Appeals confirmed the binding nature of the Master Plan upon development in Baltimore

County. HNS Dev. v. People's Counsel, 425 Md. 436; 42 A.Jct 12 (2012) The record establishes

that the 2010 Ruxton-Riderwood-Lake Roland Community Plan (RRLRCP) was adopted by the

 

 

 

 

5 The second set of Protestants also raise the issue of the lack of a plan to address or contain disruption of the 
possible chrysotile asbestos that may or may not be present in the onsite serpentine rocks. The ALJ did not address
this issue in his opinion and its absence causes the Board to condude it was not only not dispositive to the ALJ, but 
also not material to the ALJ for the decision below. If such a risk exists, it is expected to be handled in accordance 
with federal and state laws that regulate the same. The Board finds no error. 
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County Council in 2011 and therefore, this Plan must not only conform with the Master Plan, but 

also the RRLRCP. 

Protestants argue the community plan calls for low-scale, two-to-three-story buildings on 

the east and west sides of Falls Road. The RRLRCP identifies commercial uses along Falls Road 

as ones intended to complement use of the adjacent Lake Roland Park. The RRLRCP recommends 

County acquisition of several parts of the Property and other parcels so that such land can be 

dedicated as open space. For other parcels, the community plan recommends exploring easements 

for expansion of Lake Roland Park and a route connecting the Park to the NCR Trail, as well as 

easements to protect paths within the Park. The community plan further encourages "a mix of uses 

throughout the Bare Hills Village area by facilitating redevelopment through the use of PUD, 

Transect and Renaissance redevelopment processes," and exploring other avenues, in order "to 

become a more community-oriented retail, office, and residential 'village."' 

Protestants' expert witness, Al Barry, a certified planner and the drafter of the RRLRCP, 

opined that the Plan was inconsistent with the community plan due to its density, lack of open 

space, lack of clear and safe pedestrian access, and scale of the proposed buildings (six stories, 

rather than village-style, two-to-three story buildings contemplated). Mr. Barry's testimony 

highlighted the importance of the RRLRCP's focus on connectivity to Lake Roland Park, and the 

attempt to make the park more visible and a more prioritized feature of the area. The ALI noted 

Mr. Barry's testimony, and found him to be "impressive and articulate." 

In rebuttal, Petitioner called a land planning expert, Christopher Jakubiak, who relayed the 

significance of the Propetiy's and area's zoning classification, including the change to BM-CCC, 

its location in a T-5 transect zone, and that it is part of a Community Conservation Area and 

Community Enhancement Area. From the zoning designations and land management designations, 
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Mr. Jakubiak concluded that the County Council intended for higher-density mixed uses. Mr. 

Jakubiak also addressed other factors that contributed to his conclusion that the Plan conforms to 

the Master Plan, including its location within a priority funding area and proximity to the Falls 

Road light rail station, as well as concluding that the Plan advances the concepts of sustainable 

urban planning and smart growth. The ALJ found Mr. Jakubiak "credible and persuasive." In 

addition, Mr. Jakubiak agreed with Mr. Barry in that a major feature of the RRLCRP was the 

connectivity to the park, which was accounted for in the Plan. 

The ALI concluded the project conforms to the Master Plan 2020 and distinguished Mr. 

Barry's testimony about the RRLRCP. The ALJ found that Mr. Barry's testimony focused "almost 

exclusively upon the community plan," without considering the effect of the Master Plan 2020 or 

the Property's zoning and transect classifications. The AU found that focusing upon the 

community plan without meaningful consideration of the Master Plan 2020 was akin to the "tail 

[wagging] the dog." As such, the ALJ found Mr. Jakubiak's testimony more persuasive than Mr. 

Barry's. There is no error in reaching that conclusion. 

The error, as identified by Protestants, arises from the ALJ's conclusion that the Master 

Plan 2020 "is the primary document recognized and required by state law." To begin with, the 

Master Plan includes all community plans adopted by the County Council. See, e.g, Appendix B 

to the Master Plan 2020.6 The Master Plan provides that the community plans "address goals and 

provide guidance in a responsive and detailed fashion that augments the broader goals." (Master 

Plan 2020, at p. 178). 

6 Appendix B notes that the RRLRCP was adopted in 2002, though Protestants' Exhibit No. 24 identifies February 
22, 2011. There does not appear to be any dispute that Protestants' Exhibit No. 24 is the community plan and was 
properly adopted, even if not identified accurately in Appendix B to the Master Plan 2020. 
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Protestants assert that "the timing of the adoption of the Community Plan is important," 

noting its adoption occurred after the adoption of the Master Plan 2020. While Protestants cast 

their argument as the RRLRCP as more specific (and timely) than the Master Plan 2020, 

Protestants do not acknowledge that, at the time of the adoption of the RRLRCP, the Bare Hills 

community was already designated within a T-5 transect zone as identified in the Master Plan 

2020. The RRLRCP also identifies the use of the transect zone designation as a tool that can be 

used for the Bare Hills community to become "a more community-oriented retail, office and 

residential 'village'." The Plan evidences conformity with the RRLRCP in its inclusion of several 

low-scale mixed-use buildings along or close to Falls Road, with the taller buildings (six stories) 

being located away from Falls Road. The ALJ Opinion reflects that Judge Beverungen found that 

the Plan provided additional connectivity with Lake Roland Park in furtherance of the RRLRCP, 

even if not in all facets recommended in the RRLRCP at this time. 

In light of the above, the evidentiary record supports the conclusion that the Plan conforms 

to the Master Plan and the community plan. 

2. Open Space 

As noted by the ALJ, §32-6-108, which concerns the APFO provision on open space, is 

"not frequently litigated in development cases," with waiver fees "routinely approved without any 

consideration of whether it would be feasible to provide the open space in the first instance." 

As constructed, the law provides a scheme to make sure that recreational space is provided 

as part of a development plan approval. BCC §32-6-102; §32-6-108. The provision identifies a

baseline ''minimum requirement" of 1,000 square feet of open space per residential dwelling unit, 

which such open space being provided on or off site. §§32-6-108(c), (e)(l ). That minimum,

however, can be adjusted based on llSe and other variables. If the proposed open space is to be 
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located off-site, the regulation establishes a preference for the open space to at least be within the 

same councilmanic district as the proposed development, but provides that if located outside of

that district, approval is required from the councilperson in which the development is to occur. 

§32-6-108( e )(3)(i). Under subsection (f), a developer shall submit a fee-in-lieu proposal and pay a 

fee to the County in the event it is determined that meeting the open space requirement is not

feasible. The fee is to be used within the same councilmanic district. §32-6-108(f)(2). 

It should be noted that after the hearing below but before the hearing at the Board, the Open

Space law was amended by Bill No. 37-19. One change concerned the effect of this Property's

location within the CCC District, with the version in place at the time of the hearing requiring

satisfaction of the open space requirements identified in the Baltimore County Zoning Regulations,

specifically, §235A.4 and· providing a reduction of the open space requirement calculated from 

application of the BCZR from the open space requirement under the APFO. Bill No. 37-19, was

enacted and went into effect on September 16, 2019. No party appears to contend that the present

day regulation, which changed the law by removing the provision concerning CCC Districts,

applies to the calculation required in this case. 

Petitioner states that "amenity open space" and "open space" are not the same thing. 

"Amenity open space" refers to the requirement arising from the BCZR, defined as "the available

open space on a lot minus the area used for vehicular traffic, maneuvering and parking." BCZR

§ 101.1. The terms "amenity" and "open space" as defined in the APFO, when considered together,

are defined differently in the APFO versus the definition in the zoning regulations. As relevant,

under the APFO provision, an "amenity" means a feature, equipment, facility, installation, or

structure that contributes to the enjoyment of area residents and visitors, with outdoor and indoor

examples set forth. §32-6-108(a)(2). "Open space" means a parcel or parcels of land that is a
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minimum average of75 feet wide or has an average grade ofno more than 15 percent (followed 

by an exception, not relevant here, applicable in the greater Towson area). §32-6-108(a)(5). 

Petitioner's open space analysis was identified on its amended Open Space Exhibit: 

I) For the amenity open space required by BCZR §235A.4 (required minimum ratio 

of0.20), the amenity open space ratio provided is 78,374 sf, divided by 321,010 sf 

(adjusted gross floor area), resulting in a ratio of0.24. 

2) For the open space (OS) required under the APFO: 

a) Total Residential Development Units --- 152 

b) Total OS required, 1,000 sf/unit--- 152,000/3,49 ac. 

c) Total OS provided--- 78,734 sf/1.88 ac. 

d) Total OS balance --- 73,626 sf/1.60 ac 

The applicable fee schedule provides $5.05/sfto calculate the fee for this project and thus, 73,626

multiplied by 5.05, provides the fee cost: 

e) Fee Cost --- $371,811.30 

Pursuant to §32-6-108(i)(2)(iii), a developer is entitled to a reduction by I 00 percent of the verified

cost of any outdoor public amenity provided onsite or off site and 60 percent of the verified cost of

any outdoor private amenity provided onsite or offsite, but not any indoor amenity. 

3) Deductions: 

a) Pool and associated amenities --- $186,000 

b) Outdoor recreation (pickleball court) --- $39,750 

c) Park signage, benches, trash cans, etc. --- $19,200 

d) Walking trails, 800 If@ 20 If --- $260,550 

e) Offsite outdoor public amenities at Lake Roland Park --- $92,389.45 
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According to Petitioner, the total onsite private amenities amount to $434,250.00. A 60 

percent reduction, pursuant to §32-6-108(i)(2)(iii), is applied to the open space balance, resulting 

in a new balance of $111,261.30. Outdoor off site public amenities, consisting of trail maintenance 

and improvements, a "Roger Latham Serpentine study implementation," and compactor/roller 

equipment, amounts to $111,500.00, leaving a negative balance of $238. 70. As a result, Petitioner 

determined that no waiver/fee-in-lieu is required. A fee-in-lieu would result if a positive balance 

remained, but before that payment is required to be paid over to the County, according to 

Petitioner, a determination is made as to the feasibility to comply with the open space 

requirements. 

Here, the ALJ concluded Petitioner disregarded the question of feasibility and proceeded

instead to the fee and offset analysis. Nevertheless, the ALJ then found it is not feasible for 

Petitioner to provide the requisite open space on or off site. Protestants agree with the ALJ as to 

when a feasibility determination is made, but challenge the outcome reached below as to feasibility 

question in this context. .. 

The Board concludes the ALJ' s approach as to when a feasibility determination is required,

particularly, as testified to by Barbara Hopkins, the Executive Director ofNeighborSpace, is the

correct one. Ms. Hopkins explained, first, she has substantial experience and familiarity with the

open space requirements as NeighborSpace receives 20 percent of any cash fee collected by the

County. §32-6-108(£)(3), as well as making recommendations to the County Council on prior

revisions to the open space law. She was received as an expert in the open space law and

requirements in Baltimore County. 

Substantively, Ms .. Hopkins established that, under the open space law, a developer must

demonstrate that it cannot comply with the open space requirements onsite and that it cannot
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comply with the open space requirements offsite before the question of the payment of a fee-in

lieu arises. As such, the B(?_ard concludes that the ALJ' s interpretation of the open space law correct 

and the finding is adequately supported by sufficient evidence. 

With respect to the second part, Judge Beverungen concluded it was not feasible for 

Developer to provide the requisite open space on or off site. The ALJ stated, while it was true the 

project could be scaled back in order to comply, scaling back a project, as a standard, would 

prevent a developer from proving a lack of feasibility to provide open space. The consequence of

doing so would render "many" projects no longer economically feasible to a developer. 

The Board is not required to fully agree with the reasoning employed. The Board is required 

to analyze the record to determine whether sufficient evidence exists regarding the ALJ' s finding 

of lack of feasibility to provide open space on and off site. The record establishes Petitioner's 

engineer, Joshua Sharon, identified constraints caused by stormwater management, parking travel 

ways, utilities and landscaping as the items that preclude the provision of 73,000 square feet of

open space onsite. Judge Beverungen also concluded that the Property's neighborhood and Council 

District "is established and built out," rendering the provision of off-site open space unfeasible. 

-
The ALJ also factored in the Property's proximity to Lake Roland Park, stating "it would be 

superfluous for Developer to provide on-site a small open space parcel next to such an expansive

resource." The Board majority again believes this to be a matter for resolution by the ALJ and is 

supported by the evidence and findings. 7 

As to when a verified cost is required in the development process, the Board concludes that

ALJ' s statutory interpretation, supported by the testimony of County landscape architect, James

Hermann, is correct. Section 3 2-6-108( e )(2) specifically calls for a cost estimate as part of the

 

 

 

 

 

 

7 One Board member dissents ~n a part of the feasibility analysis. 
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development plan submission: " the applicant shall provide a design, layout, and if paying a fee,

the applicable cost estimate for the amenity with the development plan submission." ( emphasis

added). There is no error on this point. 

 

 

3. Remaining Issues: Outfall, Parking, and Traffic. 

As noted above, the parties focused their efforts on appeal, both, at the hearing and in 

closing memoranda, on the sewer, master plan, and open space issues. Other issues, such as 

stormwater outfall, parking, and traffic study deficiencies were raised. 

For the outfall issues, Protestants argued the Developer did not have approval and a 

franchise ordinance from 1;3altimore City to permit the discharge of stormwater onto city property. 

Pursuant to BCC §32-4-224(10), a development plan is required to contain: stormwater 

management areas supported by preliminary hydrology computations, and proposed and existing 

storm drainage systems and verification of suitable outfall. Protestants seize upon the phrase 

"verification of suitable outfall," noting the absence of formal approval by the city and approval 

of a conceptual plan by DEPS is not tantamount to approving the suitability of the outfall. The 

ALJ concluded that the suitability of the outfall as identified on a plan is an engineering matter 

and not one of licensing or a franchise agreement, referencing BCC §§ 32-4-224(a), 33-4-108(b); 

and COMAR 16.17.02.09.D. 

Much like the open space issue above, the ALJ applied a common sense analysis, as 

opposed to a rigid, technical reading oflanguage, which is permissible. Annapolis Market Place, 

369 Md. at 715; 802 A.2d at 1044-1045 (citations omitted). In addition, the ALJ is afforded

deference in the interpretation and application pf a law addressed by the ALJ. See, e.g. Elm Street,

172 Md.App. at 701; 917 A.2d at 172-173 (citations omitted). 
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The ALJ recognized that the surface water has been discharging on to city property for 

many years and the Plan continued that practice, albeit with a modem and properly designed 

outfall. Due to the history, the need to secure the legal right prior to any building permit, and 

approval of the conceptual plan by DEPS, the ALJ found Petitioner satisfied this requirement. 

The Board finds no error in interpretation or application of the law, and further finds the factual 

record is sufficient to sustain the conclusion reached below. 

Next, Protestants take issue with the parking to be provided. The Plan calls for 584 spaces 

to be provided, three more than the 581 calculated as required under BCZR §409.6. The problem, 

according to Protestants, is that parking spaces will also be used by those accessing the Park from 

the parking lot. Without spots dedicated to public use, there is the risk of conflict between those 

spaces needed to serve the project uses and those that may avail themselves of open parking for 

Lake Roland Park, potentially creating a shortage. As such, Protestants contend Petitioner failed 

to satisfy its burden that the Plan complies with all applicable policies, rules, and regulations. 

Judge Beverungen noted that BCZR §409.6 does not require any specific number of off

street parking spaces for the public park, a point acknowledged by Protestants. Developer entered 

into a covenant agreement with another nearby association, Riderwood Lake Roland Area 

Improvement Association, to open the parking onsite for public use associated with Lake Roland 

Park. Nothing in that agreement compels Petitioner to provide a dedicated number of spaces and 

the County is not party to that agreement. Petitioner provided a sufficient number of spaces as 

required by BCZR §409.6.The Board concludes that the ALJ's findings are without error. 

Protestants also challenge the traffic findings. At the hearing, testimony was presented 

regarding traffic backups in the area, attributed to spillover and/or relief from I-83 backups and 

traffic to and from the private schools in the area. Falls Road is a state road. State Highway 
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Administration (SHA) required the completion of a traffic impact study of certain nearby 

intersections. Protestants take issue with the intersections selected, but, as noted by the ALJ, were 

specified for the study by SHA, not Petitioner. The study indicated the intersections would function 

at the same level following completion of the project. As such, the ALJ concluded that approval 

by SHA and the County agencies was sufficient at this stage for Petitioner to meet its burden and 

was not persuaded by the arguments from Protestants. Again, the Board finds no error. 

IV. Motion for Additional Evidence 

Petitioner filed a Motion for Additional Evidence and Testimony with the Board in advance 

of the argument on appeal. In response, Protestants filed a Motion to Strike the Motion for 

Additional Evidence and Testimony and/or an opposition thereto otherwise. After a hearing on the 

Motions, the Board unanimously denied the Motion to Strike in general, but a majority of the 

Board granted the Motio~ to Strike solely as to the affidavits attached to Petitioner's Motion. 

Clearly, for the Board to understand the nature of the Motion for Additional Evidence and 

testimony and to give consideration, the Board needed a proffer of what the evidence would be. 

As for the Motion for Additional Evidence and Testimony, the Board concluded additional 

evidence was unnecessary as the some of the information proffered was already part of the record, 

particularly the County's comments on the sewer system and their recommended approval. 

Whether the County is presently compliant with the Consent Decree fails to address the ALJ' s 

findings, reasoning or conclusions. The Consent Decree is in place through 2025. The interceptors 

or trunks relevant to this Plan can still be deficient though the County is compliant. The June 2016-

June 2019 evidence regarding levels of E.coli bacteria reveal that, at times, the E.coli bacteria

exceeds the threshold and at other times is under the standard. The Board also concluded that

Petitioner had the opportunity to present this additional evidence on the sewer system in rebuttal,
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but did not do so. Frankly, the Board highly doubts it would have made a difference if Petitioner 

did present the proposed evidence below. 

The ALJ stated in his Opinion, "[t]he Developer did not contradict any of the substantial 

evidence presented on this point by Protestants and did not present testimony from an engineer or 

sanitarian" to show the sufficiency of the sewer system at present to accommodate existing and 

proposed demand. ( emphasis added). The Opinion is quite clear as to the profound effect of Mr. 

Grachek's testimony, the reports from RK&K, and other documentary evidence upon the ALJ. 

The ALJ found the evidence, not only credible, but "sobering." The ALJ did so even after hearing 

the relevant County agency's recommendation to approve the Plan. 

The Board neither found the ALJ' s determination to constitute extraordinary

circumstances, nor heard .. some other compelling reason to justify the exercise of the Board's

discretion to receive the proposed additional evidence. See, BCC §32-4-281(d)(2) ("At the Board's

discretion, additional evidence and testimony may be allowed."). As the Board found no reason to 

exercise the Board's discretion in this manner and deviate from the norm, the Board denied

Petitioner's Motion for Additional Evidence and Testimony. 

 

 

 

 

ORDER 

THEREFORE, ON THIS () v-<l day of ~U..Q. n ~---= , 2020, by the 
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Board of Appeals of Baltimore County, it is hereby: 

ORDERED that t]ie Administrative Law Judge's Development Plan Opinion and Order

are hereby AFFIRMED, as to the sewer system, master plan, suitable outfall, parking, and traffic,

and it is further, 

ORDERED that the issues regarding overcrowded schools, forest buffer, and the condition

imposed in favor of Princeton Sports, are hereby now MOOT. 



In the matter of: CPC Falls Road, LLC 
Case No: CBA-20-006 

 Any petition for judicial review from this decision must be made in accordance with Rule

7-201 through Rule 7-210 of the Maryland Rules. 

«-<· Andrew M. Belt 
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OF 

BALTIMORE COUNTY 

CASE NO: CBA-20-006 * 

* * * * * 

CONCURRING & DISSENTING OPINION 

* 

The undersigned writes separately to address two issues: (1) overcrowded schools; and (2)

open space, particularly with respect to the off-site feasibility analysis and conclusion. 

First, the undersigned dissents with the majority opinion to the extent that the majority

opinion fails to address _ two errors regarding the overcrowded schools issue. Though the

undersigned dissents on that basis, the undersigned, nevertheless, concurs in the result. There

would be little need to address this issue at this time; however, given the similarity with the sewer

issues, and what strikes the undersigned as a starkly plain error of law and a decision without

substantial evidence in support, the undersigned feels compelled to identify those issues at this

time. 

The school system, much like the affected sewer system, has a significant overcrowding

and lack of capacity issue. Much like the significantly overburdened segments of the sewer pipes,

the undisputed evidence in this case established that Towson High School, the high school which

students from the proposed project would be districted, is already significantly overcrowded

without factoring in any additional students. As defined by law, if a school is 15% or more over

its state-rated capacity (i.e: 115% capacity), it is considered to be "overcrowded" under the APFO.

See BCC §32-6-103(a)(3). 
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Baltimore County Public School System issues an annual report on its schools' enrollment, 

capacity, utilization, and projections. The February 2019 Student Count report (Protestants Ex. 

20) and related 2018-2019 APFO Report and Maps, dated May 9, 2019, (Protestants Ex. 22), both 

of which reveal Towson High School enrollment at 129.29% of its state-rated capacity. 

Remarkably, its present status of being 29 .29% overcapacity is the least overcrowded Towson 

High School families can expect over the next ten years. 1 Each year, the student enrollment is 

projected to increase significantly, revealing that in five-years time, Towson High School is 

projected to be at 151% capacity, and in ten-years time, at 161% capacity. Towson High School 

certainly surpassed the overcrowded standard and frankly, has ventured or at least is projected to 

venture into dangerous territory. 

Unquestionably, a school that exceeds ll 5% capacity presents numerous issues, some 

identified and others logically inferred, including scheduling, class availability, student/teacher

ratios, staffing matters, and other problems. More to the point for this analysis, a school that

exceeds 115% capacity presents safety issues, whether experienced in overcrowded common areas 

and hallway spaces, overcrowded bathrooms, overcrowded classrooms, overcrowded

transportation, and/or as otherwise attendant to the use and proliferation of trailers 

( euphemistically referred to as "learning cottages" or "portable classrooms") on school grounds. 

 

 

 

1 County Exhibit 1 "School Impact Analysis", prepared by Jennifer Nugent, Chief of Development for the 
Department of Planning, identified Towson High School's enrollment as 123.25%. The filing date is identified as 
September 7, 2018. As such, it is understood that the numbers used reflect the prior year's (2016-2017) numbers, 
as ii would not have captured the September 30 enrollment numbers as contemplated by §32-6-103(c) and other 
laws. A revised school analysis was submitted reflecting numbers from 2017-2018. Protestants introduced other 
exhibits establishing more up to date statistics from Baltimore County Public Schools revealing the overcrowding 
issue at Towson High School was worse and projected to be significantly worse than identified in the earlier 
exhibits. Similarly, the elementary school to which students from this project would be districted, West Towson 
Elementary, is also overcrowded (121%). The initial County exhibit did not identify it as such as the exhibit and 
testimony also relied on the prior year's numbers. The discussion concerning Towson High School ls equally 
applicable to West Towson Elementary School in light of its status as an overcrowded school, even if the 
magnitude of the overcrowding at Towson High School is even more significant. 
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As set forth in the APFO provision on overcrowded school districts, development approval 

may not be granted in existing overcrowded schools or where development will result in creating 

an overcrowded school. BCC §32-6-103( e). There is, of course, an exception. Subsection (f) states 

that development approval may be granted in overcrowded school districts in certain 

circumstances, including, as relevant here, where an adjacent school has sufficient capacity to 

render the. overcrowded school less than 115% of the state-rated capacity. In short, as long as 

another school can absorb more students to relieve the overcrowded school, development can 

proceed. 

Jennifer Nugent, Chief of Development in the Department of Planning, provided testimony 

echoing the County's understanding of that exception. To that end, Ms. Nugent provided testimony 

and the related School Impact Analysis to reveal that neighboring Riderwood Elementary School 

and Loch Raven High School had sufficient available capacity. 

However, when asked if students are actually redistricted for this purpose, Ms. Nugent 

testified that she does not know for certain. No evidence was presented revealing any plan was in 

place or being designed to reduce the existing overcrowding at, e.g., Towson High School, without 

even factoring in the additional students projected from this project. There is also no actual plan 

for relief to account for the additional students as well. In dispensing with the issue, the ALJ found 

the following: "Ms. Nugent testified sufficiently capacity exists at adjacent schools, and that is 

all that is required by the cited BCC provision." ( emphasis added). 

The undersigned finds the ALJ' s interpretation to be an error of law and finds the 

conclusion reached not supported by competent, material and substantial evidence in light of the 

entire record as submitted. The undersigned considers the error oflaw and findings in light of the 

evidentiary record such a departure that discussion of the same is still required at this time. 
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As set forth in Annapolis Market Place, LLC v. Parker, the Court of Appeals rejected 

similar boilerplate findings and limited evidence without factual support. 369 Md. 689, 718; 802 

A.2d 1029, 1048 (2002). In that matter, the Court of Appeals concluded that the Anne Arundel 

County Board of Appeals erred in a zoning reclassification matter when it concluded that 

transportation facilities met the statutory requirements because the "accomplishment of the 

proposed traffic improvements was reasonably probable of fruition," when the Board was required 

to make a finding that adequate access roads existed or were programmed for construction. Id. The 

Court noted that findings of fact by an administrative agency "must be meaningful and cannot 

simply repeat statutory criteria, broad conclusory statements, or boilerplate resolutions." Id. The 

Court also relied on other cases, with one particularly asserting "It is arbitrary and unlawful for 

[an administrative agency] to make an essential finding without supporting evidence." Id., quoting 

Aaron v. City of Bait., 207 Md. 401,406; 114 A.2d 639,640 (1954). 

The conclusion that "all that was required" was a statement that an adjacent school had 

extra capacity is precisely the type of evidence and finding rejected by the Court of Appeals. In 

fact, the finding here is even more egregious than that in the Annapolis Market Place case. Nothing 

in the evidentiary record can provide a foundation to conclude that the available capacity in 

adjacent schools will be used to solve the severe overcrowding in a substantial way or even to 

accommodate the extra students from this project to at least consider its impact. 

Requiring only confirmation of the existence of those seats, as opposed to requiring 

utilization of those open seats to solve or at least reduce the overcrowding in the affected school, 

circumvents the purpose for this law and fails to effectuate the plain language in §32-6-103(e) and 

§32-6-103(f)(3). The consequence of interpreting the law in manner set forth in the ALJ Opinion

simply results in even more school overcrowding without any plan for relief, again, increasing the 
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risks and problems. In addition, permitting the existence of these issues to linger falls far short of 

any "adequate public school facilities" standard for planning and development purposes, as well 

as important considerations for the County and its residents beyond that which must be considered 

and addressed by the Board. 

Much like Mr. Grachek's testimony regarding the sewer system, for an already 

significantly overburdened system adding "even if just a little bit," is unwarranted, especially with 

no plan for relief in place or on the horizon. This is too important of an issue, especially in light of 

significant safety, health and welfare concerns, as well as other legitimate issues, to not address at 

this time even if the issues becomes moot in light of the Board affirming the ALJ decision with 

respect to the sewer issue. 

Nevertheless, the undersigned concurs in the result because the APFO authorizes, but does 

not mandate, the ALJ to conditionally approve of a development plan that does not meet the 

requirements of the overcrowded schools provision (§32-6-103), but all other parts of the 

development plan comply with all other laws or regulations. BCC §32-6-109. Once conditionally 

approved, the Plan goes on a waiting list for development and may proceed when the Plan can 

meet the requirements. BCC §32-6-109(c), (e). 

In other words, approval can be conditioned on, e.g., an overcrowding relief plan coming 

to fruition. As such, a conclusion that that development plan does not comply with the law is not 

necessarily fatal to this Plan. Because the ALJ found that this Plan does not comply with all other 

laws or regulations, the ALJ could not conditionally approve of the Plan on this basis. Therefore, 

the undersigned concludes the Board can safely, and should, address the legal errors on this issue 

at this time, even if the ultimate outcome cannot be addressed and would be rendered premature 

in light of the Board affirming the ALJ on the sewer issue. 
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With respect to the open space issue, the open space law provides that the developer "shall 

meet the open space requirement on-site or off-site." The ALJ Opinion notes that the Petitioner's 

expert testified Petitioner wants to take advantage of the Property's proximity to Lake Roland Park 

rather than provide open space onsite. 

The undersigned concurs with the majority as to the ALJ's untangling of the open space 

law to interpret it as requiring Petitioner, in this instance, to establish the lack of feasibility to 

provide open space onsite or offsite. Petitioner failed to do so. Nevertheless, though the ALJ found 

that Petitioner failed to address the lack of feasibility, the ALJ still concluded it was not feasible 

to provide the open space onsite or offsite. 

Leaving aside whether the ALJ' s finding regarding the failure to address the feasibility 

issue and the consequences of that finding, the Board concluded the evidentiary record was still 

sufficient to substantiate the ALJ' s conclusion as to the on-site open space. The undersigned, 

however, dissents as to the Board's affirming the ALJ's determination regarding the feasibility of

providing off-site open space. The ALJ Opinion states that "the neighborhood ( and Council 

District) in which the project is located is established and built out, which in my opinion would 

not make it feasible to provide the open space off-site." 

To the undersigned it seems the ALJ has essentially eliminated the requirement to prove 

the lack of feasibility to provide open space offsite. Even assuming the neighborhood to be 

sufficiently built out to preclude the provision of offsite open space (to which, nothing is identified 

for support), the ALJ suggests all of the 2nd Council District is also too built out to provide offsite 

open space. Seemingly, such a finding may be applicable to most, if not all, Council Districts. 

The finding does not appear to have any factual support and frankly, its recitation and 

inclusion without reference to the evidentiary record is of such a jarring nature, the undersigned 
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questions whether there is a misunderstanding of it. In any event, there still is nothing identified 

2in the record to establish why open space cannot be provided offsite somewhere else in the nd

Council District. The ALJ also suggests that the Property's proximity to Lake Roland Park cannot 

be ignored,2 but neither can §32-6-108(e)(3)(i)) which even allows for the open space to be 

provided in any other Council District with approval of the relevant Councilperson. Therefore, 

even assuming that the 2nd Council District is too built out, to which the undersigned has significant 

doubt, nothing in the record has been identified that offsite open space cannot be provided 

somewhere, really anywhere in the County. Simply, as recognized by the ALJ, Petitioner simply 

did not want to do so. The undersigned would, at a minimum, remand on this issue as there is 

nothing that is apparent from the ALJ Opinion from which the undersigned can determine how the 

ALJ concluded that there was a lack of feasibility in providing off site open space. 

In the matter of: CPC Falls Road, LLC - Legal Owner 
(CPC Falls Road Project/Bluestem) 
Case No: CBA-20-006 

2 The undersigned also takes issue with the notion that the requirement to provide onsite or offsite open space can
be circumvented because of the property's proximity to a park or some other existing large open space area. The 
purpose of the law is to provide more open space and while common sense may dictate that a small onsite open 
space parcel does not have the same utility or importance when located next to a large park, the law still requires 
open space to be provided somewhere, absent a showing of a lack of feasibility. 

39 



~onrll of J\ppenls of ~nltimott Qlounty 

JEFFERSON BUILDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

January 3, 2020 

David K. Gildea, Esquire 
Lawrence E. Schmidt, Esquire 
Smith, Gildea & Schmidt, LLC 
600 Washington Avenue, Suite 200 
Towson, Maryland 21204-1301 

Dino C. La Fiandra, Esquire 
The Law Office of Dino C. La Fiandra, LLC 
100 W. Pennsylvania Avenue, Suite 305 
Towson, Maryland 21204 

Michael R. McCann, Esquire 
Michael R. McCann, P.A. 
118 W. Pennsylvania Avenue 
Towson, Maryland 21204 

Robert G. Smith, Esquire 
Robert G. Smith Law 
20 Halston Court, Suite 200 
Baltimore, Maryland 21209 

RE: In the Matter of: CPC Falls Road, LLC - Legal Owner 
(CPC Falls Road Project I Bluestem) 

Case No.: CBA-20-006 

Dear Counsel: 

Enclosed please find a copy of the final Majority Opinion and Order issued this date by the 
Board of Appeals of Baltimore County in the above subject matter. Also enclosed is a copy of Mr. 
Garber's Concurring and Dissenting Opinion. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 
through Rule 7-210 of the Maryland Rules, WITH A PHOTOCOPY PROVIDED TO THIS OFFICE 
CONCURRENT WITH FILING IN CIRCUIT COURT. Please note that all Petitions for Judicial 
Review filed from this decision should be noted under the same civil action nnmber. If no such 
petition is filed within 30 days from the date of the enclosed Order, the subject file will be closed. 
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